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ONTARIO LABOUR RELATIONS BOARD 

 

 

OLRB Case No:  2748-20-U 
 

Matthew G. Yeager, Applicant v King’s University College Faculty 
Association (KUCFA) Responding Party 
 

 
BEFORE:  Derek L. Rogers, Vice-Chair 

 
 
APPEARANCES:  Nikolay Y. Chsherbinin and Matthew G. Yeager appearing for 

the applicant; Paul Brooks, Debbie Boswell, and Stephanie Bangarth appearing 
for the responding party 

 
 
DECISION OF THE BOARD:  July 6, 2021 

 
 

 This is an application filed on March 8, 2021 under section 96 

of the Labour Relations Act, 1995, S.O. 1995, c.1, as amended (the 
“Act”). 

 
 Matthew Yeager alleges that King’s University College Faculty 

Association (the “responding party” or “KUCFA”) breached section 74 of 
the Act in several ways on several occasions in relation to a grievance 

brought to challenge the disciplinary response his employer, King’s 
University College (“King’s” or the “College”), made after receipt of a 

report into an investigation of harassment allegations made against him. 

 
 The application named King’s as an intervenor and was served 

on the College; however, notwithstanding that the application sought 
relief that might have consequences for it, the College did not file an 

intervention and submitted nothing to the Board. 
 

 The matter was the subject of a consultation held by 
videoconference on June 9, 2021 pursuant to the Board’s Notice of 

Hearing issued April 21, 2021. 
 

 Both the applicant and the responding party filed extensive 
pleadings in the form of statements of facts and law, and the applicant 

https://www.canlii.org/en/on/laws/stat/so-1995-c-1-sch-a/latest/so-1995-c-1-sch-a.html
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filed additional submissions in reply to KUCFA’s response two months 

before the consultation. 
 

 The Board’s Notice of Hearing included the following caution: 
“IF YOU DO NOT ATTEND, THE BOARD MAY DECIDE THE 

APPLICATION WITHOUT FURTHER NOTICE TO YOU AND 
WITHOUT CONSIDERING ANY DOCUMENT YOU MAY HAVE 

FILED.” 
 

 All of the applicant’s filings and the Board’s notice were sent to 
King’s, specifically to the attention of its Principal, David Malloy; 

however, no one attended the consultation on behalf of the College. 

 
 Dr. Stephanie Bangarth, the Chair of KUCFA, attended as its 

representative and assisted the Board substantially in responding to 
questions arising from the pleadings and the documents submitted by 

the parties. 
 

 The Chair of KUCFA’s Grievance Committee, Dr. Jacquetta 
Newman, did not appear even though she was served with the 

application and was directly involved in two of the events most obviously 
germane to the disposition of this application.  The responding party 

offered no explanation for her not attending the consultation. 
 

 Counsel for both parties concurred that the material filed by the 
parties and the information provided to the Board on the consultation 

sufficed to permit a determination of the application after their 

submissions.  I am satisfied that this application can be disposed of on 
the basis of the materials filed with the Board, the information provided 

by Dr. Bangarth and Dr. Yeager, and the submissions of counsel made 
during the course of the consultation. 

 
Background 

 
 Much of the history of this matter to late October 2020 is not 

disputed by these parties. 
 

 The Board recognized the responding party as a trade union and 
granted it certification by decision dated June 30, 2020.1  Its bargaining 

unit comprises approximately one hundred faculty members. 
 

 
1 King’s University College Faculty Association v. King’s University College at the 

University of Western Ontario, 2020 CanLII 47483 (ON LRB). 
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 KUCFA was founded in 1988 and had negotiated wages and 

working conditions with King’s long before becoming certified under the 
Act. 

 
 The applicant is a tenured associate professor of sociology.  He 

commenced his employment at the College on July 1, 2007. 
 

 Dr. Yeager is the subject of two separate, but interconnected, 
matters that have involved him as a respondent to workplace 

harassment complaints and investigations, both of which resulted in 
findings against him and discipline imposed by King’s. 

 

 The investigation, conclusions, and disciplinary response in 
respect of the first of those — which I will refer to as the “L Complaint” 

— were the subject of a grievance that was to have proceeded to 
arbitration in April 2021 and to have continued on the eve of the 

consultation.  As a result of intervening events, the arbitration hearing 
was adjourned and is to be rescheduled. 

 
 The second matter — a complaint made by King’s to which I will 

refer as the “C Complaint” — initiated the events that impeded those 
arbitration proceedings. 

 
 Both complaints against Dr. Yeager were investigated by 

outside investigators, the first by John McNair and the second by 
Jennifer Schroeder.  Dr. Yeager was represented by counsel during their 

investigations.2 

 
 Ms. Schroeder’s investigation was initiated by King’s, based on 

allegations of mistreatment of an administrative assistant — to whom I 
will refer as “Complainant C” — and expanded during its course to 

include allegations concerning Dr. Yeager’s treatment of another faculty 
member at the College — to whom I will refer as “Complainant B”. 

 
 Ms. Schroeder’s report dated August 4, 2020 concluded that 

Dr. Yeager’s actions towards the administrative assistant constituted 
both retaliation and harassment.  While she found that his actions 

towards the faculty member did not meet the same threshold under 
King’s Harassment Policy, Ms. Schroeder concluded that his behaviour 

towards Complainant B demonstrated a lack of collegiality and respect. 
 

 
2 Counsel referred to were not Dr. Yeager’s counsel in this matter, but counsel who 

were to represent the applicant in arbitration proceedings regarding the College’s 

disciplinary actions. 
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 On October 22, 2020, the Principal of the College, Dr. Malloy, 

wrote to Dr. Yeager, referring to a videoconference call on September 
24, 2020 at which Dr. Yeager’s counsel made submissions.  Dr. Malloy 

confirmed his acceptance of the findings of Ms. Schroeder, and 
continued: 

 
Your behaviour cannot be condoned or accepted and is not 
aligned with King’s commitment to maintaining a safe, 

healthy and harassment-free workplace. 
 
Please be advised that the measures put in place via 

correspondence to you dated November 25, 2019 remain in 
place.  Additionally, the measures set out in correspondence 

to you dated April 9, 2019 at numbers #2, 3, 4, 5, 7 and 8 
remain in place. 
 

In light of the most recent investigation and findings against 
you, the following additional measures are also being 

instituted: 
 
 1. You will not be permitted to attend, participate in 

voting related to or participate (in any way) in any 
Department of Sociology meetings and or sub-

committees for period of twelve (12) months from 
today’s date.  Furthermore, once you complete 

the counseling (described more fully below), you 
must then demonstrate and document your 
meaningful commitment to respectful 

participation as a condition of you being permitted 
to re-engage at departmental meetings and/or 

sub-committees at the conclusion of the 
aforementioned 12-month period.  This will 
include the provision of your written assurance to 

your departmental colleagues that you will 
conduct yourself appropriately at the 

departmental meetings and/or sub-committees, 
prior to being permitted to re-attend same. 

 

 2. You will be required to attend ten (10) counseling 
sessions, with a view to correcting your behaviour 

and improving your interactions with other 
employees at King’s.  These counseling sessions 
will be selected and arranged by Ms. Julie Horn, 

Director of Human Resources.  You will receive 
further direction from her in regard to the 

counseling. 
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 3. King’s will reassign you to a new office location, 
thereby creating less opportunity for interaction 
with [Complainant B]. 

 
 4. You are to refrain from further interaction with 

[Complainant C]. 
 
 5. You will be prohibited from participating in any 

department or college committees in which 
[Complainant B] is being evaluated or her 

research is being assessed for a period of twelve 
(12) months from today's date. 

 

 6. Although the external investigator did not find 
that your behaviour towards [Complainant B] 

amounted to harassment, she did find that you 
engaged in behaviour that demonstrated a lack of 
collegiality and a lack of respect.  If this behaviour 

continues, it may be found to constitute 
harassment as harassment is defined as 

“engaging in a course of vexatious comment or 
conduct against a worker that is known or ought 

reasonably to be known to be unwelcome”. 
 
In both extending some measures and adopting some new 

ones, I note that measures were put in place following the 
first finding of harassment against you, yet you continue to 

engage in harassing and unwelcome conduct. 
 
Please consider these measures and this correspondence to 

be clear notice that continued behaviour of this type by you 
will not be tolerated and will result in disciplinary action up 

to and including the termination of your employment.  
Simply stated, we will take any necessary steps to ensure a 
safe and harassment-free campus and working 

environment. 

 
Dr. Yeager’s Grievances 

 
 Prior to its certification by the Board, the responding party, 

negotiated “Conditions of Appointment for Faculty” that provided for the 
processing of grievances and an arbitration procedure. 

 
 The College’s actions against Dr. Yeager following the 

investigation by Mr. McNair were grieved under that process and 

Dr. Yeager was authorized by the responding party to proceed to 
arbitration represented by his own counsel and at his own expense. 
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 The then Chair of KUCFA advised the College of the 
arrangement in his letter to Dr. Malloy dated January 13, 2020.  The 

text of the letter was as follows: 
 

I write with respect to the Step 4 arbitration of the April 12, 

2019 grievance filed by the Association on Dr. Yeager’s 
behalf. 
 

Pursuant to Article 16.5.9 of the Conditions of Appointment 
for Faculty, the Association is giving its concurrence to 

Dr. Yeager proceeding to arbitration with his privately-
retained counsel.  Please be in touch directly with Dr. Yeager 

and/or his counsel, Rick Blair, about this matter going 
forward. 

 
 The material provisions of the grievance procedure set out in 

the Conditions of Appointment were as follows: 
 

16.3.1. An Individual Grievance may be initiated by one 

or more members of Faculty and must be supported by the 
Association. (my emphasis) 

 
16.3.2 An Association Grievance is a grievance initiated 
by the Association. . . . 

 
    

 
16.4.1 Step 1 

 
Faculty may present and discuss, informally, a grievance 
with the Academic Dean. . . .  

 
16.4.2 Step 2 

 
Failing resolution at Step 1, and as an essential condition for 
proceeding to Step 2, the grievance shall be put into writing. 

. . .  
 

16.4.3 Step 3 (Mediation) 
 
The Association or the individual member of Faculty shall be 

entitled, within ten (10) working days of the date upon which 
denial of the grievance is received, to forward written notice 

to the Principal that it or the member intends to proceed to 
mediation with the grievance. 
 

. . .  
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16.5.9 Step 4 (Arbitration) 
 

The Association or the individual member of Faculty with the 
concurrence of the Association shall be entitled, within ten 

(10) working days of the date upon which an impasse in 
mediation has been declared, to forward written notice to 
the Principal that it (the Association) or the individual 

member intends to proceed to arbitration with the 
grievance. (my emphasis) 

 

Precisely the same language — with the exception that the reference in 
16.4.1 to the “Academic Dean” is changed to “VPAD” — appears in the 

collective agreement in force from May 1, 2020 and applicable to the 
applicant’s response to Dr. Malloy’s letter dated October 22, 2020. 

 
 On October 28, 2020, Dr. Yeager asked the responding party to 

provide him with a concurrence letter to allow him and his private 
counsel to assume full carriage of a grievance in response to the 

imposition of new discipline by the College. 

 
 Dr. Bangarth responded to Dr. Yeager by email on the same 

morning.  Her reply was also addressed to Dr. Newman and copied to 
David Wright, Dr. Yeager's counsel.  The subject line was: “Grievance 

Concurrence”.  The text read as follows: 
 

I have no issue with writing a letter in support of your 

grievance but I do have one thought: now that we are 
certified we no longer have constraints on grievances, 
carriage or otherwise.  Have you discussed this factor with 

your legal counsel?  So, a letter from KUCFA is a “nice to 
have” in this case, but not entirely necessary and certainly 

the OLRA renders the issue of jurisdiction moot, I would 
think. (my emphasis) 

 
 At the consultation, Dr. Bangarth was unable to explain her 

thinking about the suggested significance of the certification and why a 

letter from the responding party was merely “a nice to have”; however, 
she did confirm having sent the email.  Moreover, there was no 

suggestion of any contradictory input or response from Dr. Newman, 
Chair of the Grievance Committee. 

 
 On November 10, 2020, Dr. Bangarth — writing as Chair, 

KUCFA — sent the following letter to Principal Malloy via email: 
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I write with respect to the current grievance launched by 
Dr. Yeager in relation to the original grievance dated April 
12, 2019.  As you may recall from a letter from Dr. Muller 

dated January 13, 2020, the Association decided not to 
proceed to arbitration on the previous matter and gave its 

concurrence to Dr. Yeager's counsel, Rick Blair, to proceed 
to arbitration.  As this latest investigation is clearly linked to 
the original investigation KUCFA has completed its duty of 

fair representation. 
 

Thus, pursuant to Article 16.5.9 of the Collective Agreement 
(2020-2022), the Association is giving its concurrence to 
Dr. Yeager in turning carriage over to his privately retained 

counsel.  Please be in touch with Dr. Yeager and/or his 
counsel, David Wright, about this matter going forward. (my 

emphasis) 

 
 On November 13, 2020, Dr. Yeager issued an email to Andrew 

Jardine (described in the email as “the legal conduit for the Office of the 
Principal at King’s”), David Wright, Dr. Newman, and Dr. Malloy.  The 

text advised that Dr. Yeager was appending his “formal Grievance 
against the Principal’s letter of October 22, 2020” and “the Association’s 

declaration giving [him] full carriage of this formal Grievance”, a 
reference to Dr. Bangarth’s letter dated November 10th. 

 
 The appended letter — the “Formal Grievance re Retaliation 

Findings of Oct. 22, 2020” — identified Dr. Yeager’s filing as being made 
pursuant to section 16.4.2 of the “Terms and Conditions of Employment 

for Faculty at King’s University College”.  That is to say, the filing was a 

Step 2 written grievance. 
 

 The text of the formal grievance ran to almost four pages.  It 
identified four principal issues and a fifth that comprised five sub-

paragraphs.  Dr. Yeager’s letter concluded as follows: 
 

For the foregoing reasons, I take issue with your findings of 

October 22, 2020; and hereby Grieve [sic] the entire 2-page 
document.  Since the underlying matter from the April 9, 
2019 disciplinary letter [the College’s response to the L 

Complaint] is still subject to appeal, it is my position that 
your entire findings of October 22, 2020, must be stayed 

pending resolution of this Grievance [sic]. 
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KUCFA’s Grievance Committee’s Review 

 
 Notwithstanding that the Chair of the responding party’s 

Grievance Committee was copied on Dr. Yeager’s email and was sent a 
copy of his grievance letter as well as a copy of KUCFA’s November 10, 

2020 letter to Principal Malloy, the responding party did not suggest that 
Dr. Yeager was notified that KUCFA was taking any role in or any action 

with respect to his grievance of November 13, 2020.  In particular, he 
was not given notice by the responding party or its Grievance Committee 

that his grievance was being reviewed, that the committee was 
considering the extent to which it would support the grievance, or that 

it intended to communicate to the College about the grievance and its 

views as to its validity. 
 

 Nevertheless, on December 14, 2020, Dr. Newman wrote to 
Principal Malloy concerning Dr. Yeager’s grievance.  She advised that 

the Grievance Committee had “grave concerns” about “two features” of 
the Principal’s letter to Dr. Yeager of October 22, 2020.  Those were 

“the discipline regarding the unfounded complaint made by 
[Complainant B]” and “the removal of Dr. Yeager’s voting rights in the 

Department of Sociology and/or subcommittees for 12 months”. 
 

 Accordingly, Dr. Newman, as Chair, KUCFA Grievance 
Committee, asked that “the discipline/punishment of moving 

Dr. Yeager’s office and the prohibition on his participation in ‘any 
department or college committees in which [Complainant B] is being 

evaluated or her research is being assessed. . .’ be removed from the 

list of disciplinary measures” and that Dr. Yeager’s voting rights “be 
returned to him and a way found for him to cast his votes without being 

present in department and subcommittee meetings.”  Dr. Newman 
added: “Perhaps the Academic Dean (VPAD) would be able to act as a 

mediator in this regard, or another representative be able to vote for 
Dr. Yeager in the meetings.” 

 
 That accords with the conclusion of the letter which purported 

to reduce KUCFA’s support for Dr. Yeager’s multi-pronged grievance as 
follows: “As a result, we support the elements of Dr. Yeager’s grievance 

dated November 13, 2020 that pertain to the complaint made by 
[Complainant B], and the removal of his voting rights.” 

 
 Dr. Bangarth was unable to advise when the Grievance 

Committee took up Dr. Yeager’s grievance for consideration — she 

believed the committee met on November 20, 2020 — and she did not 
speak to the process it followed in arriving at the decision to issue the 
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letter of December 14, 2020 purporting to withdraw support from all but 

two elements of Dr. Yeager’s grievance. 
 

 Dr. Bangarth did indicate that it was not part of the responding 
party’s normal processes to allow the grievor to participate in the review 

process the Grievance Committee appeared to have engaged in with 
reference to Dr. Yeager’s grievance. 

 
 The responding party filed a copy of the KUCFA “Grievance 

Handbook” as part of its response to the application.  The document was 
the responding party’s explanation of the grievance procedure to its 

members.  Included in the exposition is reference to the role of the 

Grievance Committee in assisting members with the assessment of 
issues that might engage the grievance procedure: 

 
If informal means are not successful in resolving the issue, 
or are not desired by the faculty member, then more formal 
grievance procedures will begin.  If there are potential 

grounds for formal grievance in the view of the Chair of the 
Committee OR the faculty member requests it, the 

Grievance Committee will meet to determine if a formal 
grievance should be considered.  This meeting will take place 
promptly as Step 1 of the grievance process . . . must be 

completed within thirty days of the event leading to the 
grievance. 

 
You will be notified of the date of the meeting and submit 
your concern in writing to the Committee.  The Committee 

will review your information and determine if the Conditions 
of Appointment have been violated.  The decision of the 

Committee will be provided to you in writing.  The letter from 
the Committee will include the reason for their decision.  The 
written decision of the Committee will be forwarded to the 

KUCFA Executive for information. 
 

The faculty member may appeal to the Executive at this 
stage if there is disagreement with the Committee’s 

decision.  Again, this must be done promptly due to the 
thirty-day timeline. (my emphasis) 

 
 The responding party failed to provide the applicant with any 

notice — written or oral — of the decision reflected in Dr. Newman’s 
December 14th letter to the Principal.  Dr. Bangarth was not in a position 

to speak directly to Dr. Newman’s failure to communicate the 

Committee’s decision to Dr. Yeager, but she suggested that this was a 
matter of oversight.  In her letter dated February 9, 2021 denying the 
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applicant’s appeal of the Grievance Committee’s decision, Dr. Bangarth 

put forward an explanation and an apology: 
 

The Grievance Committee determined that it would support 

only specific aspects of your November 13, 2020 grievance 
letter, namely, those set out in its letter of December 14, 
2020.  I understand that the Grievance Committee intended 

to copy you on this letter, but by mistake, this did not occur.  
I apologize for this inadvertent oversight.  I understand that 

you became aware of the December 14, 2020 letter shortly 
thereafter. 

 

 In fact, Dr. Yeager did not become aware of the letter shortly 
after December 14th.  He learned of it as a result of a comment made 

by Dr. Newman in their telephone conversation on January 8, 2021, 
after which she sent him a copy of her letter to Dr. Malloy. 

 
 The full text of Dr. Newman’s email to the applicant that 

afternoon read as follows: “Matt: I have attached the letter I sent to 
Malloy on December 14th. Regards, Jacquie”  

 
 On January 12, 2021, Dr. Yeager wrote to Dr. Newman in her 

capacity as Chair of the KUCFA Grievance Committee to advise of 
decisions he had made “with respect to two (2) substantive issues 

concerning [his] pending harassment cases” — referring to the 
grievances flowing from both the L Complaint and the C Complaint.  He 

asserted that he had negotiated and had been granted “full carriage” of 

both matters with the result: “This means that since I am now paying 
from my own funds in order to exercise my appeal rights under the 

Terms and Conditions of Employment, I am in charge of the legalities.” 
 

 As for the revelation of the letter Dr. Newman had sent to the 
College on December 14, 2020, Dr. Yeager wrote: 

 
Allow [sic] to indicate that at this juncture, I will be asking 
you to step down from any representation of my legal 

interests regarding both harassment complaints/ 
investigations/disciplines.  You issued a letter without my 
permission, gave me no notice, and denied me the standing 

right to provide input.  Unfortunately, this unilateral action 
on your part has happened before with private negotiations 

concerning the contents of the original [L Complaint].  
Therefore, you will not be representing me at the December 
20, 2021 [sic] Zoom meeting with Principal Malloy3.  Further 

 
3 The reference was to a scheduled Step 2 meeting on January 20, 2021. 
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to this, you will not be representing me on the underlying 
matter going forward. 
 

As for your December 14th correspondence to 
Administration, I am asking you to formally rescind that 

letter as part of my decision that you step down from 
representing me.  You did not have my authorization to file 
such a letter, and unfortunately, you have undermined my 

appeal rights.  Part of the problem with your representation 
is that you insist on adjudicating these harassment 

complaints.  So, in effect, I have two adjudicators: you and 
Administration.  You have also had conversations with 
administration ex parte, without my involvement or notice. 

 

Rescission of the Grievance 
 

 On January 19, 2020 Dr. Malloy sent an email to the applicant 

cancelling the Step 2 meeting scheduled for January 20th after advising: 
“KUCFA has contacted me this afternoon indicating that the grievance 

has been rescinded.” 
 

 The responding party addressed this sequence of events as 
follows in its response to the application: 

 
55. On January 12, 2021, Dr. Yeager wrote to Dr. Newman.  

A copy of this letter is found at Tab “K”.  In this letter, 

Dr. Yeager wrote “I will be asking you to step down from 
any representation of my legal interests regarding both 
harassment complaints/investigations/disciplines”.  He 

continued, “As to your December 14th correspondence 
to Administration, I am asking you to formally rescind 

that letter as part of my decision that you step down 
from representing me”. 

 

56. Per Dr. Yeager’s request, Dr. Newman wrote to 
Dr. Molloy. 

 

 KUCFA did not produce or quote from the communication that 
Dr. Newman wrote to Dr. Malloy, “Per Dr. Yeager’s request”.  

Dr. Bangarth retrieved a copy of the communication during the 
consultation and her reading from it confirmed the accuracy of the text 

of the statement quoted in Dr. Yeager’s appeal to the Grievance 
Committee as reviewed below. 

 
 The responding party produced a copy of a letter from 

Dr. Malloy to Dr. Yeager dated January 20, 2021.  In it, Dr. Malloy 
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acknowledged that the applicant believed that his grievance was active 

and “that KUCFA should only have rescinded the letter dated December 
14, 2020”.  The response of the College was to the effect that rescinding 

the letter would leave the applicant adrift as Article 16.3.1 of the 
collective agreement required evidence of KUCFA’s support for the 

grievance.  Nevertheless, Dr. Malloy confirmed a willingness on the part 
of the College to accept the reactivation of Dr. Yeager’s grievance as 

follows: 
 

If a grievance does not have KUCFA support, it is no longer 

active.  King’s University received official notification of 
KUCFA’s support of the Grievance in a letter dated December 

14, 2020.  In this letter KUCFA identified that they supported 
the Grievance and also which parts of the Grievance they 
supported.  If the letter from December 14, 2020 is 

rescinded, then there is no official support from KUCFA for 
this Grievance.  Therefore this Grievance is no longer active. 

 
In order for the Grievance to be reactivated, you will require 
a letter from KUCFA indicating their formal support of the 

Grievance either in whole or specifying which parts of the 
Grievance KUCFA supports. 

 
Should the Grievance become re-activated, Dr. Yeager, it is 
your choice if you would like to have KUCFA representation 

with you at the Step 2 meeting.  In accordance with clause 
16.4.2 of the Collective Agreement: 

 
 It is the individual griever’s option to have an 

Association representative in attendance at this 
meeting. 

 

As for your request to proceed directly to Arbitration, King’s 
does not support this request.  We believe in the grievance 

process and fully support the process as negotiated.  
Therefore King’s does not agree to move to arbitration 
without first following Steps 2 and 3 to see if the parties can 

work towards an amicable and just resolution. 
 

In conclusion, in order to reactivate the Grievance dated 
November 13, 2020, KUCFA will need to provide a letter of 
support for the Grievance.  This letter will need to indicate 

whether KUCFA supports the grievance in whole or the letter 
will need to identify which parts of the grievance KUCFA 

supports.  In the event that KUCFA only partially supports 
the grievance, then those aspects that are supported would 
be moved forward as the active grievance. 
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Should a letter of support be received from KUCFA, I will 
then ask my assistant to reschedule the Step 2 meeting. 

 
 Dr. Malloy’s letter identified Dr. Newman, Chair of the Grievance 

Committee of KUCFA, as a recipient of a copy of his letter. 

 
 There has been no indication from the College or otherwise that 

its position with respect to its agreement to the reactivation of 
Dr. Yeager’s grievance has changed. 

 
 For its part, KUCFA did not purport to withdraw Dr. Newman’s 

advice to the Principal that Dr. Yeager’s grievance was rescinded at his 
request. 

 
Dr. Yeager’s Appeal 

 
 On January 28, 2020, Dr. Yeager filed what he described as a 

“Formal Appeal against KUCFA Grievance Committee”.  His letter 
exceeded three pages and started as follows: 

 
Permit me to file this formal appeal against the recent 
decisions of KUCFA’s Grievance Committee respecting my 

grievance of November 13, 2020 — specifically their letter 
to the Principal on December 14, 2020, and a follow up email 

sent to the Principal circa 19 January 2021.  This appeal is 
filed pursuant to section 16.3 of the Faculty Association’s 
Grievance Handbook, which now comes under the 

jurisdiction of the Ontario Labour Relations Act. 
 

As you know, I have been granted full carriage of the 
underlying harassment case (the [L Complaint]), and on 
November 10, 2020, the Association granted me full 

carriage of the second matter (i.e., the retaliation claim) just 
prior to me filing my formal Grievance against the discipline 

letter issued by the Administration.  As a matter of law, this 
means I have full control of my defense to the discipline 
imposed on me in both matters.  As well, it means that I am 

paying to exercise my defense, and that no claim for costs 
falls upon the Faculty Association.  In the most recent claim 

(Retaliation), the Administration's hand-chosen investigator 
acquitted me of any harassment as regards [Complainant 

B].  This related to issues over the table outside my office 
and a memo I wrote asking that consideration be given to 
Honor students in criminology who might need 4th year 

Honors seminar to graduate.  What remained was the claim 
that I somehow harassed or retaliated against the Sociology 

Department's then secretary, [Complainant C]. 
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 The appeal letter continued to address the sequence of events 
relating to the history of the applicant’s November 2020 grievance and 

the relief that he sought from KUCFA: 
 

When I received the Principal’s letter of October 22, 2020 

imposing discipline based on the Schroeder Report as noted 
above, I contacted KUCFA and was granted full carriage over 
my grievance challenging that discipline.  I then filed my 

grievance on November 13, 2020. 
 

However, on December 14, 2020, the KUCFA Grievance 
Committee issued a letter to the Principal significantly 

narrowing that grievance and limiting my rights and defence 
without consulting me.  I was given no notice of this letter 
despite have [sic] carriage of the formal Grievance, and thus 

no opportunity to react to its contents or appeal before the 
letter was sent out to the Principal.  This is improper and, 

itself, constitutes a grave injustice to my Grievance. 
 
But the matter gets worse. In the Grievance Committee’s 

letter of 14 December 2020, they say the “Committee does 
not support the entirety of Dr. Yeager’s complaint.”  The 

letter goes on to address concerns with [Complainant B’s] 
allegations, which were not sustained by the investigator.  
There is no further analysis of the so-called retaliation 

complaint, nor specifics as to our arguments in the formal 
Grievance filed 13 November 2020.  This legally deprives 

this faculty member of any ability to respond to the 
Grievance Committee’s rationale which lacks specificity.  
This may result in my ability to challenge the Principal’s 

unjust discipline of me being severely and prejudicially 
limited. 

 
But it gets worse still.  After receiving my letter of January 
12, 2021, asking the chair of the Grievance Committee to 

step down from representing me, and further asking her to 
rescind her committee’s letter of 14 December 2020, the 

Principal was sent an email.  Once again, I had no notice of 
this email or chance to comment on its contents.  In this 
January 19th email, the Chair of the KUCFA states, and I 

quote: “Dr. Yeager has requested that KUCFA rescind the 
grievance on his behalf and I am no longer to be his KUCFA 

representative.”  No, that was not my position.  I did ask the 
Chair of the Grievance Committee to step down from 
representing me.  However, I did not, repeat did not, ask 

that my Grievance for which I have full carriage was to be 
rescinded.  Instead, I asked the Grievance Committee to 
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rescind their unauthorized letter of 14 December 2020, 
period.  Again, the Grievance Committee’s action, taken 
without prior notice to me, may have caused me great harm 

in that I am potentially now limited from pursuing my 
grievance at all. (emphasis in the original) 

 
Having been certified, KUCFA is bound by the duty of fair 
representation in section 74 of the Ontario Labour Relations 

Act.  In my view, these actions by the Grievance Committee 
outlined above constitute a violation of the Association’s 

duty not to act in a manner which is arbitrary, discriminatory 
or in bad faith.  Here, we have a textbook case of the 
Association’s Grievance Committee acting arbitrarily and 

perhaps in bad faith.  The Grievance Committee failed to 
investigate the Grievance’s legal significance and future 

consequences for the union and, especially, for this 
employee.  It was arbitrary to give only superficial attention 
to the facts or matters at issue and it is clearly arbitrary and 

perhaps bad faith to decide on a course of action without 
concern for or notice to the faculty member. 

 
My conclusion is that the Executive of the Faculty Association 

ought to be very concerned about the machinations of its 
Grievance Committee.  We have multiple “duty of fair 
representation” violations on the Record, and facts that are 

not in dispute.  It is my respectful opinion that: 
 

 A) The Grievance Committee of KUCFA should no 
longer be seized with the two alleged harassment 
cases involving Prof. Matthew G. Yeager, by order 

of the Executive; 
 

 B) That a letter must issue to the Principal indicating 
the Association’s full support of the entire original 
Grievance filed by Professor Yeager; 

 
 C) That such a letter to the Principal ought to indicate 

that the previous letter from the Grievance 
Committee of KUCFA was filed in error, and is 
hereby rescinded as it does not represent the 

official position of the Association; 
 

 D) That such a letter must reaffirm that I have full 
carriage of both so-called harassment cases 
previously and in the future; and that 

 
 E) A letter of apology from the Executive ought to 

issue to me as a matter of courtesy. 
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 The January 19th email statement attributed to “the Chair of the 
KUCFA” in Dr. Yeager’s letter was made by Dr, Newman, Chair of the 

KUCFA Grievance Committee, and not by Dr. Bangarth. 
 

 As noted, the responding party did not include the January 19th 
email in its documents brief.  Rather, its pleading described its actions 

as having been in conformity with the applicant’s request.  Dr. Bangarth 
read from the email during the videoconference consultation.  In 

addition to the words accurately quoted by Dr. Yeager in his letter of 
January 28, 2021, Dr. Newman’s email to Principal Malloy continued to 

advise him that she was no longer to be Dr. Yeager’s KUCFA 

representative, adding: “In short I and KUCFA have been fired by 
Dr. Yeager”. 

 
 Dr. Bangarth was not able to account for the contents of 

Dr. Newman’s email to the Principal and the responding party did not 
explain how Dr. Yeager’s request that KUCFA rescind the December 14th 

letter constituted his request that it rescind the grievance he wished to 
have restored to its full force and effect. 

 
Legal Opinion(s) 

 
 Dr. Bangarth advised that the responding party first sought 

legal advice from its counsel, Lerners LLP, on January 29, 2021. 
 

 KUCFA filed and relied upon an opinion letter dated February 8, 

2021.  The author — a member of Lerners LLP — wrote that the letter 
was written “further to my letter of February 4, 2021, to provide 

additional advice regarding Dr. Yeager’s appeal of the Grievance 
Committee decision” and “our opinion regarding KUCFA’s duty of fair 

representation following our review of Ms. Schroeder’s Investigation 
Report”. 

 
 The responding party did not produce the letter dated February 

4th. 
 

 The letter dated February 8th also referred to “our initial letter 
of January 31, 2021” that was said to have addressed the determination 

of “whether a union has discharged its duty of fair representation”. 
 

 The responding party did not produce the letter dated January 

31st. 
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 The February 8th letter did not speak to the methodology 

adopted by the author other than to describe it as an “analysis of 
Dr. Yeager’s grievance based on the Schroeder Report”. 

 
 Indeed, the text suggests a lack of discussion regarding salient 

factual matters.  The author wrote: 
 

The basis upon which King’s prohibited Dr. Yeager from 

attending Department of Sociology and subcommittee 
meetings is unclear.  For instance, we are unaware of 

whether [Complainant C] is a participant at these meetings 
or is otherwise required to be present. However, we suspect 
that this prohibition may be tied to the unsubstantiated 

allegations regarding [Complainant B]. 

 
Dr. Bangarth responded to the letter and addressed that uncertainty in 

an email sent at 3:07 p.m. on February 8, 2021.  In it she wrote: 
 

Thank you very much for this helpful letter.  It was very 

timely too, as we are set to meet to discuss this issue this 
afternoon. 

 
I just would like to note that on p. 7 of the letter, I wish to 
clarify that Association’s Grievance Committee's support of 

the prohibition on attending the meetings is based on the 
participation of [Complainant C] at these meetings, as she 

is the department secretary for the Sociology department.  
That was indicated in Dr. Newman's letter of Dec. 14 (p. 2). 
 

I will follow up later today with a summary of our decision, 
especially if any revisions to the proposed letter to 

Dr. Yeager is [sic] necessary. 

 
 There was no indication that the text of the “proposed letter to 

Dr. Yeager” was revised after the meeting on February 8th. 
 

Denial of the Appeal 
 

 Dr. Yeager’s appeal was denied by letter dated February 9, 2021 
over the signature of Dr. Bangarth.  The text of the letter is as follows: 
 

I write on behalf of the KUCFA Executive to provide our 
response to your appeal letter dated January 28, 2021.  We 
have had an opportunity to carefully consider your letter and 

have reached the decision to uphold the decision of the 
Grievance Committee. 
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It appears that a misunderstanding has arisen with respect 
to the extent of KUCFA’s support for your individual 
grievance.  KUCFA did not grant you “full carriage” of any 

grievance pertaining to the investigation report prepared by 
Ms. Schroeder and the discipline letter of October 22, 2020 

(“the Schroeder Report and Discipline”).  My letter of 
November 10, 2020 was not intended to give you full 
carriage of any grievance pertaining to the Schroeder Report 

and Discipline.  At the time of its writing, KUCFA understood 
that any grievance pertaining to the Schroeder Report and 

Discipline would be advanced in the context of your 
grievance of April 12, 2019 that is proceeding to arbitration.  
You will note that my letter of November 10, 2020 

references Article 16.5.9 of the Collective Agreement (2020-
2022) which is for Step 4 (arbitration) grievances. 

 
We now understand that you wrote to Dr. Malloy on 
November 13, 2020 to advance a separate grievance 

pursuant to Article 16.4.2 of the Collective Agreement (Step 
2 grievances).  KUCFA had not previously seen this letter, 

nor was it aware of the scope of the grievance you intended 
to advance. 

 
When your letter of November 13, 2020 came to KUCFA’s 
attention, the Grievance Committee met and determined 

which aspects of your grievance it was willing to support.  As 
you know, pursuant to Article 16.3.1, an individual 

grievance must be supported by KUCFA.  The Grievance 
Committee determined that it would support only specific 
aspects of your November 13, 2020 grievance letter, 

namely, those issues set out in its letter of December 14, 
2020.  I understand that the Grievance Committee intended 

to copy you on this letter, but by mistake, this did not occur.  
I apologize for this inadvertent oversight.  I understand that 
you became aware of the December 14, 2020 letter shortly 

thereafter. 
 

The Executive has considered this matter and your appeal 
letter in detail. We have come to the decision to uphold the 
Grievance Committee’s decision and support your individual 

grievance to the extent outlined in the Grievance 
Committee’s December 14, 2020 letter.  We believe that the 

Schroeder investigation and ensuing report were conducted 
in a fair and appropriate manner, and do not believe there 
is a reasonable likelihood of success in challenging the 

findings reached in the Schroeder report.  However, to the 
extent King’s University College imposed discipline that 

exceeded the scope of the findings in the Schroeder Report, 
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we support advancing a grievance.  For these reasons, we 
confirmed the Grievance Committee’s decision to limit the 
scope of KUCFA’s support to the matters outlined in its letter 

of December 14, 2020. 
 

I understand that Dr. Malloy, on behalf of King’s University 
College, has taken the position that the grievance is no 
longer active but may be reactivated through a formal letter 

of support from KUCFA.  KUCFA is pleased to provide a 
formal letter of support to Dr. Malloy setting out the extent 

to which KUCFA will support your grievance (i.e. those 
grounds set out in the Grievance Committee’s letter of 
December 14, 2020).  We would appreciate receiving from 

you confirmation that you would like us to forward such 
correspondence to Dr. Malloy. (my emphasis) 

 

Dr. Yeager’s Submissions 
 

 As stated in his initial filing and confirmed at the consultation, 
the applicant sought various declarations, including: that KUCFA had 

breached its duty of fair representation contrary to section 74 of the 
Act; that it had grossly mishandled the applicant's individual grievance 

dated November 13 2020; that its decision-making was arbitrary; and 
that it demonstrated a careless and inept attitude towards the applicant 

when it first delayed communicating its decision not to support his 

individual grievance in its entirety and subsequently rescinded the 
grievance without any notice to the applicant or his counsel. 

 
 Dr. Yeager sought an order directing KUCFA to support his 

individual grievance in its entirety and permitting him to proceed to 
arbitration with counsel of his choice paid for by the responding party. 

 
 The applicant’s ability to defend his position in response to 

Ms. Schroeder’s report — like the earlier situation that was to be 
arbitrated — was said to be vital to Dr. Yeager’s reputation and career. 

 
 The responding party had ceded “full carriage” of the grievance 

to the applicant and had no business purporting to reinsert itself at all.  
Yet, it had done so to drastically limit the scope of his grievance and 

then to rescind it so as to deny Dr. Yeager his opportunity to litigate the 

findings of the investigation and the College’s disciplinary response. 
 

 KUCFA had failed repeatedly in its duty to communicate with 
and involve Dr. Yeager. 
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 The applicant’s submission was that a violation of section 74 

was manifest on the facts establishing the responding party’s 
“demonstratively uncaring attitude” constituting arbitrary conduct and 

on the authorities of Norman Gordon, 2011 CanLII 52307 (ON LRB) 
(“Gordon”), Paul Brunet, [2003] OLRB Rep. 24 (“Brunet”), and Robert 

Daniel Laporte, 2017 CanLII 22792 (ON LRB) (“Laporte”). 
 

 The applicant referred to Jean Liebman v. York University Staff 
Association, 1986 CarswellOnt 1330, [1986] OLRB Rep. 753 

(“Liebman”), at paras. 14 and 18, for its statements about the 
responding party’s obligations and the remedy to be adopted here. 

 

 Counsel for Dr. Yeager referred to Laporte, at para. 54, for its 
rejection of “the size of the bargaining unit and the paucity of union 

representatives” as offering any excuse for the responding party’s 
failings in this matter. 

 
 Without regard for “due process” and Dr. Yeager’s right to 

contest the findings and the College’s response to the report, counsel 
submitted that KUCFA had failed in its duty to the applicant because it 

did not wish to be seen as standing against findings of harassment and 
retaliation.  The responding party’s letter of December 14, 2020 was 

characterized as “reckless”. 
 

 In counsel’s submission, KUCFA could not benefit from a legal 
opinion it had obtained only after the material decisions had been made 

to the applicant’s detriment. 

 
KUCFA’s Submissions 

 
 KUCFA set out its legal submissions in its response to the 

application, filing a Statement of Fact and Law with the Board.  Counsel’s 
oral submissions were understood to be supplementary to those made 

in writing. 
 

 The responding party's principal position was that it did not act 
improperly in determining the extent of a grievance it would support. 

 
 KUCFA denied the alleged failure to fulfill its obligations under 

the Act, relying on Allen Taylor, 2016 CanLII 7406, at para. 54, for the 
proposition that in section 74 the word “arbitrary” means “flagrant, 

capricious or grossly negligent” and submitting that none of those 

applied on the facts of this matter. 
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 The responding party referred to the Board’s Information 

Bulletin on the duty of fair representation for the proposition that: “A 
union acts arbitrarily when handling agreements if its conduct is 

superficial, capricious, indifferent, or in reckless disregard of an 
employee's interests.”  KUCFA also noted in its filing that the Board has 

indicated that inadvertent errors or poor judgment are not usually 
viewed as arbitrary and a complainant must demonstrate more than just 

an honest mistake or negligence.  Rather the complainant must 
demonstrate a “flagrant error” consistent with a “non-caring attitude”. 4 

 
 KUCFA cited Catherine Syme, 1983 CanLII 894 (ON LRB), at 

para. 20, for the proposition that a union is not required to advance 

every grievance and is entitled to consider a variety of factors in 
reaching its decision.  KUCFA also recognized that a decision not to 

proceed with a grievance will be considered arbitrary if it is not “the 
result of a process of reasoning applied to relevant considerations.” 

 
 Counsel acknowledged that the responding party did not 

communicate perfectly, but submitted that, in relative terms, everything 
had been done appropriately.  Counsel urged me to take into account 

KUCFA’s having been recently certified, representing a small bargaining 
unit, and having principal officers not experienced in labour relations.  

He contrasted the responding party to Unifor — a union with a long 
history, trained, full-time staff, and significant resources — and 

submitted that the same level of expertise ought not to be expected of 
KUCFA. 

 

 The responding party reiterated that it was prepared to support 
the applicant to the extent that the discipline imposed by the College 

was not grounded in the findings of the independent investigator; 
however, the applicant had gone further in the grievance he filed.  While 

the responding party agreed with some of his concerns, its support for 
his grievance was limited as declared in its December 14th letter to 

King’s. 
 

 The responding party's failure to communicate its determination 
on December 14, 2020 was put down to inadvertence — it simply made 

a mistake in failing to copy him on the notice it issued to the College.  
That was said to have been an honest mistake and ought not to be 

considered arbitrary conduct for the purposes of section 74 of the Act. 
 

 In KUCFA’s submission, the cases relied upon by the applicant 

— including Brunet, Laporte, and Gordon — were distinguishable.  Here, 
 

4 Kesar Singh Riyait, 1980 CanLII 964 (ON LRB), at para. 19. 
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unlike in the cases cited, there was no discharge and the delay in 

communicating to the applicant was short — unavoidably extended by 
the holiday break.  The responding party’s pleading noted that the 

remedy granted by the Board in Gordon was limited to a declaration 
rather than significant make-whole remedies. 

 
 Regarding the communication to the College in January 2021, 

the responding party maintained that the applicant had directed KUCFA 
to step down, and that it was not to do any further work for him. KUCFA 

cited Haruyo Taucar, 2010 CanLII 74589, at paras. 72-74, in support of 
its pleading: 

 
77. In addition, there is no basis for finding that KUCFA 
failed in its duty of fair representation after Dr. Yeager 

advised in January 2021 that he wanted KUCFA to step down 
from representing his interests.  After this date, KUCFA was 

not allowed to complete work on Dr. Yeager’s behalf. 

 
 KUCFA’s Statement of Fact and Law continued to refer to 

Dr. Newman’s communication to Dr. Malloy as follows: 
 

78. Based on Dr. Yeager’s correspondence, Dr. Newman 

wrote to Dr. Malloy.  KUCFA was still willing to advance the 
grievance outlined in its December 14, 2020, [sic] but it 
understood from Dr. Yeager’s correspondence that he no 

longer wanted KUCFA’s involvement in his grievance. 

 
 KUCFA submitted that if its December 14, 2020 letter had been 

rescinded, the College was of the view that the applicant’s grievance 
would then lack the required support of KUCFA and, therefore, would be 

rescinded.  It pleaded as follows: 
 

79. Even if there was a mistake regarding whether only the 

December 14, 2020 letter should have been rescinded or the 
entire grievance, King’s took the position that rescission of 

the December 14, 2020 letter was rescission of the entire 
grievance. (emphasis in the original) 

 
 The responding party noted that the College was prepared to 

have the grievance reactivated and KUCFA was prepared to support the 

grievance to the extent it had done in its letter dated December 14th, a 
letter in which the Grievance Committee had reflected what KUCFA 

would support and what, in the view of the committee, was worth 
pursuing. 
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 KUCFA maintained that, based on the Board's jurisprudence, its 

going to outside legal counsel for advice as to what it should do (and 
what it need not do or should not do) was the antithesis of arbitrariness. 

 
 KUCFA argued that it obtained and relied upon the opinion of 

legal counsel and that its doing so was relevant to a determination of 
the extent to which it had met its duty of fair representation referring 

to the Board’s decision in Sammy Bawab, 2007 CanLII 15139 (ON LRB), 
at a para. 29. 

 
 Counsel maintained that KUCFA was entitled to make its 

decision based on an assessment of the independent report, citing 

University of Saskatchewan, 2012 CanLII 9617 (SK LRB), at paras. 73-
74, and reiterated that the responding party had made its decision after 

obtaining legal advice. 
 

 In counsel’s submission, the responding party made an honest 
and reasonable effort on the applicant's behalf having weighed the 

evidence relied upon by the College in reference to the Schroeder 
investigation in which KUCFA had participated. 

 
 The responding party distinguished Liebman on the basis that 

in that situation the union did not consider the grievor’s version of 
events.  Here, the opposite was true in that the responding party had 

been represented throughout the investigation, it had considered the 
objections made by Dr. Yeager, and it was prepared to support some 

aspects of those as expressed in his grievance letter. 

 
 KUCFA submitted that if the application were not dismissed 

entirely — as it argued ought to be the case — then the remedy should 
be limited to a declaration and, in any event, the responding party ought 

not to be directed to support any elements of the grievance beyond 
those identified in its letter dated December 14, 2020. 

 
Dr. Yeager’s Reply Submissions 

 
 By way of reply, the applicant questioned the characterization 

of the responding party’s conduct as constituting mere errors and 
unintentional mistakes.  Rather, the responding party had overlooked 

the communication of a vital letter on December 14, 2020 and had 
perverted Dr. Yeager’s instructions to rescind the letter by 

communicating to the College that he had instructed Dr. Newman to 

rescind his grievance.  In the absence of any other explanation and 
particularly with reference to the responding party’s pleading that 
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Dr. Newman’s communication to the College on January 19, 2021 was 

“Per Dr. Yeager’s request”, the necessary conclusion was that the 
responding party had acted in bad faith in its treatment of the applicant 

and his grievance. 
 

 Counsel for the applicant disputed the responding party’s 
submission that it was only after careful consideration of the applicant’s 

appeal and the legal advice it had received that KUCFA took its position 
with respect to the limitation of the extent to which it would support the 

grievance.  Counsel for Dr. Yeager urged the Board to conclude that the 
decision had been made on or before December 14th notwithstanding 

KUCFA’s positive representations that had been made on October 28, 

2020 and November 10, 2020 regarding the applicant's having “full 
carriage” of the grievance that had yet to be documented and submitted 

to the College. 
 

 KUCFA was said to have been acting against the applicant’s 
interests in purporting to withhold its support for his challenging the 

core findings of the Schroeder investigation.  Indeed, the actions of the 
responding party were such that it jeopardized, if not made impossible, 

his contesting or correcting those central findings. 
 

 Counsel referred to paragraphs 21 and 22 of the Gordon 
decision referring to reckless and non-caring behaviour as a 

characteristic of a section 74 violation, as well as paragraph 42 of the 
Laporte decision for the proposition that the standard for which KUCFA 

argues is far too low. 

 
 Counsel submitted that, unlike other situations referred to in 

many authorities, Dr. Yeager had a right to advance his grievance as 
the collective agreement specifically allows a grievor to go forward with 

a grievance.  Counsel proposed that if I agreed that the grant had been 
communicated then it was not for the responding party to withdraw or 

limit the grievance, particularly without even giving the applicant notice 
of its undertaking a review that might result in a revision or rescission 

of the grievance. 
 

Decision 
 

 Section 74 provides as follows: 
 

  74.  A trade union or council of trade unions, so long as it 

continues to be entitled to represent employees in a 
bargaining unit, shall not act in a manner that is arbitrary, 

discriminatory or in bad faith in the representation of any of 
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the employees in the unit, whether or not members of the 
trade union or of any constituent union of the council of 
trade unions, as the case may be. 

 

 Many of the cases cited by counsel do not bear on the 
particulars of this matter.  The issue here is not one of Dr. Yeager’s 

standing to bring a grievance through arbitration as that is expressly 
provided for in the collective agreement.  Rather, the question is what, 

if anything, was to be arbitrated.  Similarly, there was no issue taken 

with Dr. Yeager’s right to select and instruct his own counsel.  That was 
established long before Ms. Schroeder completed her work and was not 

litigated. 
 

 Most apposite, in my view, were the comments in Liebman 
relied upon by the applicant.  Referring to what was then section 68 and 

having set out the following5 from Catherine Smye, 1983 CanLII 894 
(ON LRB): 

 
20. Section 68 requires a trade union to act fairly, inter alia, 
in the handling of employee grievances.  But it does not 

require a trade union to carry any particular grievance 
through to arbitration simply because an employee wishes 
this to be done.  A trade union is entitled to consider the 

merits of the grievance, the likelihood of its success, and the 
claims or interests of other individuals or groups within the 

bargaining unit who may be affected by the result of the 
arbitration.  The trade union must give each grievance its 
honest consideration, but so long as the arbitration process 

involves a significant financial commitment and has 
ramifications beyond the individual case, a trade union is not 

only entitled to settle grievances, in many cases it should do 
so.  And, as has been pointed out in a number of cases, in 
assessing the merits of a grievance a trade union official — 

especially an elected one — cannot be expected to exhibit 
the skills, ability, training and judgment of a lawyer. 

 

the Board in Liebman continued: 
 

14. As the Board noted in the above quoted passage from 

Catherine Smye, supra, when dealing with a decision 
whether to take a grievance to arbitration, “[t]he trade 

union must give [the] grievance its honest consideration…”  
It is essential to the honest consideration of a grievance that 
the union ascertain from the grievor, or afford her an 

opportunity to discuss with it, her version or explanation of 

 
5 At para. 12. 
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the relevant events and circumstances, particularly those 
which it may weigh against her in deciding whether to 
pursue that grievance.  As the Board observed in Swing 

Stage Ltd., [1983] OLRB Rep. Nov. 1920, at paragraph 48: 
 

 The union cannot be said to have directed its mind to 
the merits of a grievance or potential grievance if it has 
not ascertained the grievor’s version of the situation. 

 
The same applies to those events or circumstances from 

which a trade union may be disposed to conclude that a 
grievor no longer wishes his grievance pursued to 
arbitration: Consumers Glass Company Limited, [1979] 

OLRB Rep. Sept. 861. As a general proposition, it can be 
said that a trade union will breach section 68 if it fails to take 

reasonable steps to ascertain from the grievor, or to afford 
her an opportunity to discuss with it, her version or 
explanation of events and circumstances which, if not 

contradicted or satisfactorily explained, would lead the trade 
union to act against the grievor's interest with respect to her 

grievance. . . . 
 

15. The object in fashioning a remedy under subsection 
89(4) [now subsection 96(4)] of the Act is to put the 
complainant in the same position, so far as possible, as if 

the Act had not been violated. 

 
The Collective Agreement 

 
 As the provisions of the KUCFA-King’s collective agreement 

regarding the grievance and arbitration processes are different from 
many others and essential to an appreciation of the case, I review those 

here for ease of reference. 
 

 Article 16.2 defines a grievance as “any dispute or difference 
arising out of the application, administration, interpretation or alleged 

violation of the provisions of the . . . Collective Agreement”. 

 
 Article 16.3.1 provides for an “Individual Grievance” being 

“initiated by one or more members of Faculty” and stipulates that it 
“must be supported by the Association”. 

 
 Article 16.3.2 provides separately and distinctly for an 

“Association Grievance”. 
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 Article 16.3.4 defines an “Interpretation Grievance” initiated 

either by KUCFA or the College to be brought at Step 3 before the 
Mediation Committee provided for in the collective agreement. 

 
 Article 16.4.1 describes Step 1 of the grievance procedure as 

involving the informal presentation and discussion of a grievance with 
the VPAD.  Failing resolution there, Article 16.4.2 stipulates that “as an 

essential condition for proceeding to Step 2, the grievance shall be put 
into writing”. 

 
 Article 16.4.3 establishes Step 3, the mediation process, and 

Article 16.5.9 states the following regarding Step 4 (Arbitration): 

 
The Association or the individual member of Faculty with the 
concurrence of the Association shall be entitled, within ten 
(10) working days of the date upon which an impasse in 

mediation has been declared, to forward written notice to 
the Principal that it (the Association) or the individual 

member intends to proceed to arbitration with the 
grievance. (my emphasis) 

 
The Status of KUCFA and its Executives 

 

 Counsel for the responding party spoke about the small size of 
this bargaining unit and the lack of labour relations expertise of its 

executive members as creating a need to appreciate that KUCFA was 
not to be compared — and, implicitly, not to be held to the standards 

applicable — to Unifor or comparable trade unions. 
 

 I decline the invitation to draw a distinction in favour of the 
responding party on any of those grounds. 

 
 Section 74 of the Act does not set variable standards for 

organizations granted trade union status and exclusive bargaining rights 
for all employees in the units for which they achieve certification.  The 

provisions of section 74 apply equally to the new and the old, as well as 
the large and the small. 

 

 The Board’s jurisprudence6 does recognize that a trade union’s 
resources might weigh on a decision regarding its processing of a 

grievance to arbitration; however, the cost of litigating Dr. Yeager’s 
grievances was of no relevance as he had retained his own counsel and 

had assumed responsibility for the financial burden of proceeding. 

 
6 See, for example, the Board’s observations in Catherine Syme, supra, at para. 20. 



- 29 - 
 

 

 

 

 In the consultation Dr. Bangarth advised that KUCFA was not 
motivated by financial considerations.  Dr. Bangarth did assert that 

KUCFA anticipated financial exposure — including legal expense — in 
prosecuting an “Interpretation Grievance” arising in some fashion from 

the College’s application or use of the findings of Ms. Schroeder.  The 
responding party had not launched any grievance at the date of the 

consultation and one would now appear to be out of time under the 
terms of the collective agreement.  In any event, the possibility of 

KUCFA’s proceeding with an interpretation grievance can have no 
bearing on the history and assessment of its conduct towards Dr. Yeager 

now before the Board. 

 
 The jurisprudence also recognizes that “in assessing the merits 

of a grievance a trade union . . . cannot be expected to exhibit the skills, 
ability, training and judgement of a lawyer.”7 

 
 For several reasons, that consideration is not a significant factor 

in this matter. 
 

 First, and most obviously, each of the principal players in this 
saga — Drs. Yeager, Bangarth, Newman, and Malloy — has achieved a 

doctorate.  These are educated individuals, engaged in intellectual 
pursuits.  They are undoubtedly capable of understanding and must be 

accountable for words used in their letters and email messages. 
 

 Moreover, Dr. Bangarth’s email dated October 28, 2020 is 

evidence of her claiming some knowledge of the operation or application 
of both the Act and the collective agreement in that she associated the 

achievement of certification with the possibility that the responding 
party’s support of Dr. Yeager’s grievance might be nothing more than 

“a nice to have”. 
 

 More significantly, when she wrote to the Principal on November 
10, 2020 to advise that KUCFA was “giving its concurrence to 

Dr. Yeager”, Dr. Bangarth stated: “KUCFA has completed its duty of fair 
representation”.  Nothing in the material identified the need for that 

statement.  It stands as a response to any suggestion that the members 
of the responding party’s executive were to be treated as uninformed 

and entitled to forgiveness for issues associated with their 
misapplication of the collective agreement or the statute. 

 

 
7 Ibid. 
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 The responding party argued that its size and its lack of 

expertise in dealing with the labour relations issues were relevant to the 
errors that it might have made in the handling of the applicant’s 

grievance, but at the same time KUCFA’s executive purported to have 
the ability to make an informed assessment not only the merits of the 

Schroeder investigation, but also the likelihood of its being susceptible 
to attack in arbitration. 

 
 In the result, there is no basis for excusing the acts and 

omissions of the responding party on the grounds of its executives’ 
lacking the capacity to assess the issues presented here. 

 

The Legal Opinion 
 

 In its pleading and repeatedly in its submissions in the 
consultation, KUCFA maintained that — “after careful consideration of 

an independent investigation report and obtaining legal advice” — the 
responding party determined that it would support Dr. Yeager’s 

grievance only in part.  This was important, of course, as there is Board 
jurisprudence that can be of considerable value to a trade union in its 

response to a section 74 complaint where it is able to demonstrate its 
reliance on a relevant legal opinion supporting a decision against 

proceeding with litigation or seeking a settlement short of an 
adjudication. 

 
 There are several reasons for taking an opposite course in this 

matter. 

 
 KUCFA did not contact Lerners LLP in connection with 

Dr. Yeager’s grievance until January 29, 2021.  That is, it did not seek 
legal advice until ten days after it purported to rescind Dr. Yeager’s 

grievance and also after receipt of his letter of January 28, 2021 in which 
Dr. Yeager referred expressly to KUCFA’s section 74 duty of fair 

representation.  Nevertheless, the tenor and import of the responding 
party’s submissions were that it acted with the benefit of legal advice 

throughout the critical period. 
 

 By way of example, paragraph 83 of the responding party’s 
Statement of Fact and Law asserted: “In determining whether it would 

support all of Dr. Yeager’s grievance, KUCFA obtained legal advice from 
a lawyer with experience in labour law”.  The responding party’s 

determination that it would not support all of Dr. Yeager’s grievance was 

made no later than December 14, 2020, more than six weeks before 
KUCFA contacted Lerners LLP for legal advice.  The determination 
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communicated to the College on December 14, 2020 was neither 

informed by nor altered by the advice received from Lerners LLP in 
various communications starting January 31, 2021. 

 
 Paragraph 111 of the responding party’s Statement of Fact and 

Law is another instance of its misrepresentation of the role of legal 
advice, if not its timing: 

 
Ultimately, after obtaining legal advice and carefully 
considering each of Dr. Yeager’s arguments, KUCFA decided 

to limit its support of Dr. Yeager’s grievance to those 
matters that it believed had a reasonable chance of success, 
namely those set out in the Grievance Committee’s letter of 

December 14, 2020. 

 
 Accordingly, KUCFA’s pleading and submissions underscore the 

reality: KUCFA did not seek and did not rely upon any legal advice in 
making the decision to issue the December 14th letter purporting to limit 

the scope of the grievance issued by Dr. Yeager or in advising Dr. Malloy 
on January 19, 2021 that Dr. Yeager had asked KUCFA to rescind his 

grievance. 

 
 Moreover, the evidence did not support the contention that 

“each of Dr. Yeager’s arguments” was given careful consideration.  As 
discussed below, several were ignored in the letter denying his appeal 

and in the legal opinion KUCFA submitted. 
 

 The legal opinion introduced in evidence was delivered on 
February 8, 2021; Dr. Bangarth acknowledged its receipt shortly after 

3:00 p.m., referring to a meeting that afternoon to discuss the issue 
and undertaking to let the author know whether changes to a prepared 

letter to Dr. Yeager would be needed. 
 

 The response to the applicant’s appeal was issued on the 
following day.  There was no indication that the text of the “proposed 

letter to Dr. Yeager” was revised after the meeting on February 8th.  That 

the responding party had such a letter prior to its meeting and prior to 
its receipt of Lerners’ “helpful letter” suggests that the deliberations 

were not informed entirely by the opinion letter put into evidence. 
 

 There was nothing in that opinion letter to support the 
proposition — implicit in the letter denying his appeal — that “each of 

Dr. Yeager’s arguments” had been considered.  Rather, the opinion 
ignored explicit complaints made in his January 28, 2021 appeal: as to 

the intervention of KUCFA in his grievance after granting him and his 
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counsel “full carriage” and after communicating the responding party’s 

“concurrence” to the College; as to KUCFA’s proceeding to review and 
assess his grievance without notice to him or his counsel and without 

affording them any opportunity to participate or at least comment; as 
to the responding party’s communicating the purported revamping of 

his grievance without notice to him and his counsel; and as to KUCFA’s 
telling the College that he wished to rescind his grievance — again 

without notice to him, but in this instance in direct conflict with his stated 
and known position. 

 
 The opinion letter in evidence did not address those issues or 

the effect of the collective agreement provisions that permit an 

individual grievor to proceed to arbitration with the concurrence of the 
responding party — concurrence expressed to the College in writing on 

November 10, 2020.  In fairness to the author of the opinion, nothing 
on the record established that KUCFA’s email to Dr. Yeager on October 

28th and letter to Dr. Malloy were produced in connection with the 
preparation of the letters issued by Lerners LLP. 

 
 Given that the analysis did not address the issue of the 

applicant’s having carriage of the grievance that he had put forward to 
the College, the legal opinion that many aspects of the applicant’s 

grievance were unlikely to be successful is of limited value.  KUCFA was 
not asked to bear responsibility for the carriage of the grievance.  

Moreover, KUCFA did not demonstrate that its complained of conduct 
was justified or necessary for the advancement or preservation of its 

interests. 

 
 It is the inability of KUCFA to interfere with a grievance for 

which it had promised support and to which it had accorded 
“concurrence” in the context of Article 16.5.9 that I find to be a critical 

point, separate from the focus of the legal opinion and distinguishing 
this from other situations and cases. 

 
 Moreover, the opinion letter did not reflect an appreciation for 

the potential that an arbitrator dealing with a disciplinary matter decides 
not only whether there was a basis for the imposition of any discipline, 

but also whether the discipline imposed was justified in the 
circumstances.  Rather, the burden of the opinion letter was focused on 

the question whether KUCFA was acting arbitrarily in “deciding not to 
proceed with certain aspects of Dr. Yeager’s grievance”. 

 

 That was not the issue raised by Dr. Yeager’s letter of January 
28, 2021 or this application. 
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The Explanation for KUCFA’s Conduct 
 

 In its pleading and its submissions in the consultation, the 
responding party asserted that it was “unwilling to support those aspects 

of Dr. Yeager’s grievance that it believed would be unlikely to be 
successful”.  That was reflected in the analysis in the opinion letter 

submitted by KUCFA; however, it was not the explanation Dr. Bangarth 
offered at the consultation.  As noted by counsel for the applicant, 

Dr. Bangarth stated that KUCFA accepted the analysis by Ms. Schroeder 
and did not wish to be associated with a challenge to findings of 

harassment. 

 
 Having accepted the brief of the exclusive agent representing 

members of the College faculty — as the responding party did by striving 
for and achieving trade union status — it was not open to KUCFA to say 

that it met its section 74 obligations while declining to support a faculty 
member solely because his discipline was for alleged harassment. 

 
 The Board’s cases recognize that it might have been open to 

the responding party to decline to proceed with its prosecution of the 
grievances identified by the applicant on the basis of their being unlikely 

to succeed.  That is an argument and an analysis often associated with 
the proposition that the stewardship of the union’s resources dictates 

that it be cautious in pursuing arguably untenable grievances — a 
consideration not relevant here given Dr. Yeager’s bearing the expense 

of proceeding. 

 
 The responding party’s case addressed the applicant’s 

contention that KUCFA was without standing to involve itself with his 
grievance after Dr. Bangarth’s communications of October 28 and 

November 10, 2020 on the grounds that it had made certain 
assumptions about the course the applicant intended to follow and was 

surprised to learn the details of his grievance. 
 

 That is simply untenable. Doctor Yeager had been made the 
subject of discipline based on negative findings from an inquiry that had 

involved KUCFA as well as Dr. Yeager, had taken many months to 
complete, and had been reflected in a detailed report that ran to more 

than thirty pages.  The conclusions stated in Ms. Schroeder’s report were 
as follows: 

 
190.  I have found that Dr. Yeager’s actions towards 
[Complainant C] constitute both retaliation and harassment 

pursuant to the Harassment Policy. 
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191.  While I did not find Dr. Yeager's actions towards 
[Complainant B] met the threshold for retaliation or 

harassment pursuant to the Harassment Policy, in my 
opinion, his behavior towards her Has demonstrated a lack 

of collegiality and a lack of respect. 
 
192.  Similarly, I find that Dr. Yeager’s actions and his 

behavior towards [Complainant C] and [Complainant B] has 
impacted morale and has contributed to creating a negative 

and dysfunctional work environment for several of the 
Witnesses. 
 

193.  I would like I would also like to note that Dr. Yeager 
suggested to me at the end of our initial interview that he 

believed he was “targeted as a critic of both my College and 
my department”, and that he felt “humbly that this is really 
as [sic] abuse of process case.”  Given my findings above, I 

do not agree.  Similarly, based on my findings, I do not 
agree with Dr. Yeager’s counsel that the use of the 

Harassment Policy to address the issues raised in the 
investigation was “improper and unwarranted.” 

 

 Neither Dr. Bangarth nor the responding party offered an 
explanation of how, in the context of those conclusory findings, KUCFA 

came to a belief that Dr. Yeager’s grievance would be limited to the 
relatively anodyne matters identified in its letter of December 14, 2020 

as being the only issues on which it supported the grievance. 
 

 Neither Dr. Bangarth nor the responding party offered to 
explain why her representation to Dr. Yeager on October 28, 2020 was 

unreserved and unconditional, but still allowed KUCFA to retain the final 
word on any grievance that might be pursued or permitted KUCFA to 

impose limits on the extent to which it would support his grievance.  
Dr. Bangarth chose to use the word “support” with reference to his 

“grievance” and must be taken to have appreciated that her email was 

committing KUCFA to qualifying his grievance as an “Individual 
Grievance” defined by the collective agreement and permitted by Article 

16.5.9 to be carried through arbitration by Dr. Yeager with the 
responding party’s “concurrence”. 

 
 Neither Dr. Bangarth nor the responding party offered to 

explain why her representation to Dr. Malloy on November 10, 2020 — 
and thus, KUCFA’s commitment to Dr. Yeager — was to be understood 

to have any unexpressed limitations, conditions or reservations. 
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 The November 10th letter to Dr. Malloy addressed a second 

grievance in reference to the discipline flowing from the Schroeder 
investigation.  Dr. Bangarth wrote of both the “original grievance dated 

April 12, 2019” — more that fifteen months before the delivery of 
Ms. Schroeder’s report regarding Complainant B and Complainant C — 

and the “current grievance”.  Moreover, Dr. Bangarth referred to “this 
latest investigation” as being “linked to the original investigation”.  The 

letter acknowledged the subsistence of two matters and, having 
expressed the responding party’s concurrence pursuant to Article 

16.5.9, Dr. Bangarth asked the Principal to “be in touch with Dr. Yeager 
and/or his counsel, David Wright, about this matter going forward.” 

 

 There was no suggestion that Dr. Yeager dictated the language 
used by Dr. Bangarth or that she was insensitive to the significance of 

her choice of the words: “support”, “grievance”, and “concurrence”.  The 
word “concurrence” — used in Article 16.5.9 (Step 4 Arbitration) — is 

critically important as it is the springboard allowing a member of faculty 
to proceed to arbitration with an individual grievance.  The faculty 

member’s ability to do so is not a matter of choice for the College, 
provided only that the member has KUCFA’s concurrence. 

 
 While Dr. Bangarth was unclear in explaining why her reference 

on November 10, 2020 to KUCFA’s completing its duty of fair 
representation, the message one takes from her words is that by 

confirming to the College that KUCFA granted concurrence to Dr. Yeager 
in the context of Article 16.5.9, the responding party had determined 

that it had acquitted itself of its responsibilities, it had done everything 

appropriate and necessary in respect of a grievance that it had agreed 
Dr. Yeager and his counsel would carry forward and, as Dr. Yeager 

argued, he had “full carriage” of the matter thereafter. 
 

 There was no suggestion that Dr. Bangarth lacked authority to 
grant the concurrence relied upon by the applicant. 

 
 Dr. Bangarth’s advice to the College that the responding party 

granted concurrence in the context of Article 16.5.9 and had turned the 
carriage of the grievance over to Dr. Yeager’s privately retained counsel 

ought to have put an end to any question of KUCFA’s support for his 
grievance, howsoever stated.  Furthermore, the letter ought to have left 

no room for doubt on the part of King’s or KUCFA’s Grievance Committee 
that Dr. Yeager was authorized and had the concurrence of the 

responding party in proceeding with the prosecution of his grievance 

through arbitration. 
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 There was nothing advanced in response to the application to 

suggest that the responding party, having granted and communicated 
its concurrence, retained any semblance of right to rescind Dr. Yeager’s 

individual grievance on any grounds at any time. 
 

 Having regard for the texts of Dr. Bangarth’s email to the 
applicant and her letter to Principal Malloy, the provisions of the 

collective agreement applicable to an individual grievance and its 
submission to arbitration support Dr. Yeager’s assessment.  Nothing in 

the legal opinion submitted by KUCFA suggests otherwise. 
 

 The letter denying Dr. Yeager’s appeal on February 9, 2021 

implicitly acknowledged the frailty of the responding party’s position.  
The letter was couched in equivocating terms8, implying that KUCFA was 

to be excused for not having understood Dr. Yeager’s issues and 
concerns and that it achieved a different understanding “when [his] 

letter of November 13, 2020 came to [its] attention”. 
 

 Dr. Yeager’s grievance letter identified the Grievance 
Committee Chair as a recipient of an emailed communication on 

November 13, 2020.  On the material before the Board, she next 
communicated with the applicant on January 8, 2021 and only then 

disclosed to him that KUCFA had taken any steps to alter the course and 
content of his grievance.  Nothing was communicated to Dr. Yeager in 

the interim to apprise him of KUCFA’s notional awakening to and 
surprise about the process he was following and the issues he sought to 

litigate. 

 
 Contrary to the position expressed in KUCFA’s February 9, 2021 

response to Dr. Yeager’s appeal, there was no basis for the assertion of 
“a misunderstanding with respect to the extent of KUCFA’s support for 

[Dr. Yeager’s] individual grievance”. Nothing in the history to February 
9, 2021 suggested that KUCFA was unaware of or surprised by the 

applicant’s objections to the disciplinary response by King’s.  There was 
no reservation expressed in Dr. Bangarth’s communications to the 

applicant, the Dr. Newman or to the College, and no indication to 
Dr. Yeager or in her words that Dr. Bangarth’s letter was “not intended 

 
8 See the italicized language in the above reproduction of the denial letter: “a 

misunderstanding had arisen”; Dr. Newman’s “letter of November 10, 2020 was not 

intended to give you full carriage of any grievance”; “We now understand that you 

wrote to Dr. Malloy on November 13, 2020 to advance a separate grievance”; “When 

your letter of November 13, 2020 came to KUCFA’s attention”; and Dr. Bangrath came 

to “understand that the Grievance Committee intended to copy you on this letter, but 

by mistake, this did not occur. I apologize for this inadvertent oversight.” 
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to give [him] full carriage of any grievance pertaining to the Schroeder 

Report and Discipline”. 
 

 Notwithstanding that KUCFA stated to Dr. Malloy and the 
applicant that it had completed its duty of fair representation in respect 

of the matter, the responding party sought to be excused for re-inserting 
itself into the process, for failing to notify Dr. Yeager of that, for omitting 

to apprise him of its reviewing his grievance to belatedly reconsider the 
extent to which it would enjoy support, and then making a mistake and 

inadvertently overlooking the provision of a copy of its letter that might 
have been effective to markedly restrict the scope of his grievance. 

 

 If, as Dr. Bangarth wrote, KUCFA had completed its duty of fair 
representation on November 10, 2020, then it had nothing more to do 

and, in my view, ought to have had nothing more to do with the 
prosecution of the grievance unless invited to participate by the 

applicant or his counsel as appeared to have been the case with respect 
to the cancelled Step 2 meeting. 

 
 Whatever, Dr. Bangarth and KUCFA later claimed to have 

intended, the language she used in advising Dr. Malloy confirmed the 
applicant’s position that the responding party had granted its 

concurrence to his proceeding with his individual grievance through 
arbitration pursuant to Article 16.5.9 of the collective agreement. 
 

 Finally, the suggestion that KUCFA understood that “any 

grievance pertaining to the Schroeder Report and Discipline would be 
advanced in the context of [his] grievance of April 12, 2019”, is 

untenable.  The proposition ignores entirely the role of the College in 
the grievance procedure; neither KUCFA nor Dr. Yeager has the ability 

to require King’s to accept the expansion of the arbitration of his original 

grievance by the incorporation of Dr. Yeager’s complaints regarding the 
investigation and disciplinary response initiated in the C Complaint.  

Moreover, the suggested understanding is indefensible due to a possible 
loss of jurisdiction pursuant to Article 16.10.3, the text of which follows: 

 
The arbitrator shall have jurisdiction and authority to 
arbitrate only the issues as provided in the original written 
grievance in Step 2 or Step 3 as the case may be, and shall 

only have jurisdiction with respect to grievances that have 
first preceded through the appropriate steps of the 

grievance procedure. 

 
 KUCFA’s response to the applicant’s appeal might have reflected 

some post hoc rationalization proffered in the Lerners’ letters of January 
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31st and February 4th that were not presented or might have been put 

forward in the draft letter prepared for delivery to Dr. Yeager in answer 
to his appeal.  What those lacked, however, was support in the material 

put before the Board in and prior to the consultation.  In the result, the 
criticisms and complaints expressed by Dr. Yeager did not receive a 

response that was at all persuasive of the responding party’s acting in 
accordance with its obligations under the Act. 

 
Other Considerations 

 
 The responding party’s proposition that a union is not obliged 

to advance every grievance to arbitration is obviously valid; however, 

in this collective agreement there is express recognition of the ability or 
opportunity of an individual faculty member to carry a grievance to 

arbitration with the concurrence of the responding party.  Dr. Yeager 
had that concurrence and KUCFA confirmed that to the College almost 

five weeks before the responding party took any action inconsistent with 
his having “full carriage” of the matter. 

 
 In its pleading, KUCFA recognized that a union’s decision not to 

proceed with a grievance will be considered arbitrary if its conduct is 
“superficial, indifferent or in reckless disregard of an employee’s 

interests and is not the result of a process of reasoning applied to 
relevant considerations.”9 

 
 In the absence of a tenable explanation for its intervention to 

review and limit the scope of the grievance to which it had committed 

its concurrence, the actions of KUCFA, its Grievance Committee and 
Dr. Newman are evidence of a reckless disregard of Dr. Yeager’s 

interests. 
 

 KUCFA substantially altered the applicant’s grievance without 
notice of its intention to review the matter, without affording him and 

his counsel — with whom the College was to be in touch about the 
matter after November 10, 2020 — any opportunity to contribute to the 

assessment, and without complying with its own policy of providing 
written notice of its decision.  The responding party’s explanation to 

Dr. Yeager and to the Board for its failure to provide Dr. Yeager with a 
copy of the letter purporting to rescind its support for the grievance — 

that it was due to “inadvertence” — rings hollow and was not at all 
persuasive. 

 

 
9 Catherine Syme, at para. 20. 
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 Dr. Newman, the person responsible for the December 14, 2020 

letter to King’s, was not presented at the consultation to address any 
questions about the alleged “mistake” and “inadvertent oversight”.  

Perhaps more informative was her communication to Dr. Yeager on 
January 8, 2021 after the fact of the letter came up in her conversation 

with Dr. Yeager.  Her transmittal email was blunt and devoid of any 
suggestion of inadvertence or apology: “I have attached the letter I sent 

to Malloy on December 14th. Regards, Jacquie”.  That communication 
eloquently underscored a “non-caring behaviour” referred to in Gordon. 

 
 Without offering any explanation, the responding party failed to 

produce the person who allegedly intended to provide Dr. Yeager with a 

copy of the letter and who was responsible for the “mistake” and the 
“inadvertent oversight”. 

 
 Moreover, the same person was responsible for the obvious and 

unexplained adulteration of Dr. Yeager’s plainly worded message — in 
writing — on January 12, 2021 and the advice to Principal Malloy that 

the applicant had “requested that KUCFA rescind the grievance on his 
behalf”.  That, in my view, went beyond “non-caring” and “reckless”.  

The facts demanded an explanation, particularly as Dr. Yeager’s letter 
of January 28, 2021 underscored the falsity of Dr. Newman’s message 

to the College and his view of the damage done to his cause. 
 

 Nevertheless, the issue was not dealt with in KUCFA’s letter 
denying to Dr. Yeager’s appeal. 

 

 The issue was also ignored in the legal opinion put forward by 
KUCFA. 

 
 The responding party’s pleading purported to address the 

matter by reference to Dr. Newman’s writing to Dr. Malloy: “Per 
Dr. Yeager’s request”.  I find that observation to have been misleading 

and unfortunate, particularly as KUCFA failed to include the 
communication in its productions. 

 
 Notwithstanding that Dr. Yeager asked the responding party to 

rescind its December 14th letter and KUCFA’s knowing that he wished to 
responding party’s excisions, Dr. Newman did not comply with his 

request, but told Dr. Malloy that the applicant wished KUCFA to notify 
King’s that he was rescinding his grievance.  Once again Dr. Newman 

communicated information adverse to Dr. Yeager’s interests, without 

notice to him and with no suggestion of authority or other explanation.  
Those facts, in my view, introduce an element of bad faith, particularly 
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as there was no evidence of the responding party’s taking any action to 

retract Dr. Newman’s advice to the College or to acknowledge her false 
communication. 

 
 As noted, KUCFA cited Haruyo Taucar, 2010 CanLII 74589, at 

paras. 72-74, in support of its pleading: 
 

[T]here is no basis for finding that KUCFA failed in its duty 

of fair representation after Dr. Yeager advised in January 
2021 that he wanted KUCFA to step down from representing 

his interests.  After this date, KUCFA was not allowed to 
complete work on Dr. Yeager's behalf. 

 
However, the decision and KUCFA’s submission bear no relationship to 

the facts here.  Dr. Bangarth took the position that the responding party 
had completed its representation of Dr. Yeager on November 10, 2020 

– two months before Dr. Yeager’s letter of January 12, 2021. 

 
 At paragraph 79 of its Statement of Fact and Law, KUCFA 

avoided addressing the malfeasance of Dr. Newman in advising 
Dr. Malloy that Dr. Yeager wished the responding party to rescind his 

grievance on his behalf, and pleaded: 
 

Even if there was a mistake regarding whether only the 

December 14, 2020 letter should have been rescinded or the 
entire grievance, King’s took the position that rescission of 
the December 14, 2020 letter was rescission of the entire 

grievance. (emphasis in the original) 

 
To suggest that there was or might have been a mistake by Dr. Newman 

is offensive in the absence of any input from Dr. Newman.  There was 
nothing in anything that Dr. Yeager had said to intimate that he did not 

wish to prosecute his grievance.  To submit otherwise supports 
Dr. Yeager’s accusing the responding party of bad faith. 

 

 That the College might react opportunistically and take the 
position that there would be no grievance if Dr. Newman had rescinded 

the Grievance Committee’s letter of December 14th is immaterial for 
several reasons.  First, the letter was not rescinded.  Dr. Newman 

inexplicably rescinded Dr. Yeager’s grievance.  Secondly, Dr. Malloy 
advised Dr. Yeager that the College cancelled the Step 2 meeting 

because Dr. Newman advised that the grievance was rescinded and not 
because the December 14th letter was rescinded.  Thirdly, the 

responding party’s expression of support was redundant given the 
communication to Dr. Malloy in November 2020.  Finally, KUCFA knew 
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well that the request was that they withdraw any restrictions on its 

support for his grievance or, at the least, confirm the commitment in its 
November 10, 2020 advice to King’s that Dr. Yeager had its concurrence 

to the pursuit of the grievance through to arbitration and that the 
College was to deal with Dr. Yeager and his counsel on the matter. 

 
 The Board’s decision in Brunet speaks to the duty of fair 

representation encompassing an obligation to communicate and states 
(at para. 18): “The very least a union owes to those it represents is 

ongoing, timely communications about grievances, and the decision it is 
making with respect to their management”.  At paragraph 27 in the 

Gordon decision the Board stated: “A trade union’s failure to 

communicate with bargaining unit members on the management of 
grievances . . . is a serious omission, and in the appropriate 

circumstances may warrant significant ‘make whole’ remedies”. 
 

 I do not regard KUCFA’s failing to communicate with Dr. Yeager 
or his counsel to be the touchstone of its breach of section 74. 

 
 In my view, the responding party ought not to have had 

anything to communicate after Dr. Bangarth’s letter of November 10, 
2020.  I accept the applicant's position that KUCFA ought not to have 

been involved, except at the invitation of the applicant, after the 
issuance of that letter to the College.  I endorse the position of 

Dr. Yeager that the responding party “should not have ever reinserted 
itself in the process once it gave its concurrence and transferred the 

matter over to Dr. Yeager’s counsel”.  KUCFA ought not to have been 

involved in purporting to limit the scope of and ultimately rescind 
Dr. Yeager’s grievance.  Its consistent failure to communicate with the 

applicant on its various interventions simply reinforced the conclusion 
of its arbitrary approach to Dr. Yeager and the need for a “make whole 

remedy”. 
 

Remedy 
 

 Since the remedies the applicant seeks in the grievance 
procedure and arbitration are not ones to be measured in dollars and 

cents, the only effective remedy available to him in this proceeding is 
one that affords him the opportunity to have an arbitrator determine 

whether the allegations against him and the disciplinary responses were 
unjustified. 

 

 In my view, KUCFA’s submissions on remedy reflect its 
underlying and continuing misconception of the circumstances.  Having 
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requested an order dismissing the application, the responding party 

pleaded: 
 

113.  In the alternative, if the Board concludes that KUCFA 

breached its duty of fair representation, the appropriate 
remedy is a declaration.  KUCFA remains willing to support 
Dr. Yeager’s grievance to the extent outlined in the 

Grievance Committee’s letter of December 14, 2020.  In 
these circumstances, it would be inappropriate to order 

KUCFA to advance all of Dr. Yeager’s concerns to arbitration 
or grant any remedy beyond a declaration. 

 

 That submission is rejected.  Its acceptance would leave the 
applicant precisely where he was before commencing this proceeding 

and would remedy none of the wrongs committed by the responding 
party. 

 
 Moreover, the submission ignores the fact that, on November 

10, 2020 and before breaching its section 74 duty, KUCFA granted 
concurrence for the purposes of Article 16.5.9 — and did so without 

reservation. 
 

 The submission also fails to appreciate that the applicant has 
not sought an order requiring KUCFA to advance any of his concerns to 

arbitration.  He has the right to proceed to arbitration with his individual 
grievance; KUCFA did not purport to withdraw its concurrence; and 

Dr. Malloy has committed the College to accepting the prosecution of 

Dr. Yeager’s grievance to the extent it is supported by KUCFA.  The 
invitation of the College that would permit Dr. Yeager to proceed with 

his individual grievance represented by his own counsel has not been 
withdrawn.  All that is required procedurally is for KUCFA to remove the 

offending limitations introduced by its letter dated December 14, 2020.  
The commitment communicated by Dr. Malloy and the provisions of the 

collective agreement will suffice then to permit Dr. Yeager to proceed as 
if the responding party had not attempted to resile from its 

commitments and obligations. 
 

 In order to put the applicant in the position he occupied before 
KUCFA’s violations, it is open to the Board to direct the responding party 

to withhold, withdraw or rescind every expressed limitation on the scope 
of the grievance presented by the applicant’s letter dated November 13, 

2020.  That is the appropriate remedy. 

 
 That remedy contradicts nothing in KUCFA’s response to 

Dr. Yeager’s appeal and is contrary only to KUCFA’s not wishing to be 
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associated with a challenge to Ms. Schroeder’s conclusions of 

harassment.  The grievance procedure affords Dr. Yeager the 
opportunity to challenge the findings and the College’s disciplinary 

response.  KUCFA has not presented a convincing case for the propriety 
of its denying Dr. Yeager that right.  It has failed to demonstrate the 

commitment of an honest mistake in any of its dealings with Dr. Yeager 
after November 10, 2020; its consistent failure to apprise him of 

developments it initiated to his detriment reinforced his detection of the 
responding party’s “non-caring” attitude; and the unexplained conduct 

of the Grievance Committee Chair was sufficient to establish bad faith 
on the part of KUCFA.  Requiring its confirmation of support for the 

grievance as presented by Dr. Yeager is a modest response to correct 

the effect of its breaches. 
 

 If the College insists upon Dr. Yeager’s following through the 
steps of the grievance procedure including Step 2 and then mediation, 

there is no basis for the Board’s ordering any other course.  However, 
once that is done, Article 16.5.9 indicates that it is a matter only of the 

applicant's having the concurrence of KUCFA in order that he be 
permitted to proceed to arbitration with his grievance.  For the 

avoidance of doubt, it is appropriate to order the responding party to 
reconfirm its concurrence. 

 
 There are two aspects of the applicant’s submissions on relief 

that I cannot support. 
 

 First, Dr. Yeager argued that the responding party should now 

be obliged to pay for his chosen legal representative in the anticipated 
arbitration proceedings.  That, of course, would go far beyond restoring 

Dr. Yeager to the position he occupied prior to the commitment of any 
breaches of the responding party’s duty of fair representation.  Without 

more, the request also suggests a punitive approach, or at least one 
that is not clearly proportionate to the harm done. 

 
 Secondly, and referring to the remedies ordered in Liebman10, 

Dr. Yeager argued that the College should be ordered to proceed to 
arbitration of the applicant’s entire November 13, 2020 grievance in 

keeping with its undertaking to accept the propriety of his doing so 
subject only to evidence of KUCFA’s support. 

 

 
10 See para. 18(b) wherein the Board ordered that the intervener, York University, was 

not to raise certain defences or objections in the arbitration it and the responding party 

were ordered to reinstate. 
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 King’s did not intervene and is not a party to this proceeding.  

Accordingly, the circumstances differ from those present in Liebman.  
However, as noted, the College has received all of the filings with the 

Board — the application, the response, the applicant’s reply, all of the 
documents and all of the written submissions — and has had 

opportunities aplenty to participate or to apprise the parties and the 
Board of any change in its position.  That King’s has not done so should 

suffice to assure the parties that the College will accept the outcome of 
this application and then Dr. Yeager’s proceeding to arbitration of his 

November 13, 2020 grievance in its entirety if a resolution is not 
achieved in the grievance procedure. 

 

DISPOSITION 
 

 For the foregoing reasons, the application is granted. 
 

 King’s University College Faculty Association is ordered to 
confirm to Dr. Yeager and to King’s University College, in writing, that 

it supports the grievance of Dr. Yeager as set forth in his letter dated 
November 13, 2020 (included at Tab 4 of the attachments to the 

application and Tab H to the KUCFA’s response to the application); that, 
for the purposes of Article 16.5.9 of the collective agreement, it 

reconfirms that it concurs in Dr. Yeager’s proceeding to arbitration of 
that grievance in the event that there is no resolution arrived at by the 

College and the applicant; and that it will not participate in any steps of 
the grievance procedure or in any arbitration of the November 13, 2020 

grievance unless invited to do so by Dr. Yeager. 

 
 For greater certainty, KUCFA may, if it chooses to do so, include 

in its communication to the College a statement that its support for all 
elements of the applicant’s November 13, 2020 grievance is without 

prejudice to its right and opportunity to take a different position with 
respect to any other matter or any grievance other than that of 

Dr. Yeager dated November 13, 2020. 
 

 King’s University College Faculty Association is ordered to 
deliver a copy of this decision to the Principal of King’s University College 

together with its confirmation of support for Dr. Yeager’s grievance 
dated November 13, 2020. 

 
 The applicant shall continue to be responsible for all costs and 

expenses associated with the processing of the grievance and its 

arbitration.  For greater certainty, should the applicant alter his position 
on being represented by his own counsel at his own expense, King’s 
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University College Faculty Association shall not be required by this 

decision to bear any of the costs and expenses associated with the 
processing of the applicant’s grievance and its arbitration. 

 
 I shall remain seized solely for the purpose of resolving any 

issues arising with respect to compliance with the foregoing orders. 
 

 
 

 
 

“Derek L. Rogers” 

for the Board 
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